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John (Jack) McDonald, Esq., MPA Intern

Moana Yost, Deputy Corporation Counsel,
Department of the Corporation Counsel (COR)

Dr. Kioni Dudley, Member of the Public

Absent: Hon. Victoria Marks (ret.), Chair

MINUTES OF THE MARCH 15, 2017 OPEN SESSION MEETING

l. Call to Order, Public Notice, Quorum

Vice Chair Lilly called the meeting to order at 11:31a.m., and asked if there were any
members of the public. The ALC confirmed that Dr. Kioni Dudley would be attending the


mailto:ethics@honolulu.gov

meeting.
1. New Business
A. Chair’s Report
1. Announcements, Introductions, and Correspondence

Vice Chair Lilly acknowledged that Commissioner Yuen’s commission expired at
the end of 2016. Vice Chair Lilly recognized and thanked Commissioner Yuen for his service
and contributions to the Commission. Vice Chair Lilly informed the Commission that the Mayor
appointed Mr. David Monk, a former U.S. diplomat and member of the City’s Grants in Aid
Commission to replace Commissioner Yuen. Mr. Monk was currently going through the City
Council confirmation process.

2. For Action: Approval of Open Session Minutes of February 15, 2017

Vice Chair Lilly requested a motion to approve the Open Session Minutes
of the February 15, 2017 meeting. It was moved by Commissioner Silva, seconded by
Commissioner Adler, and unanimously carried to approve the Open Session Minutes of
the February 15, 2017 meeting.

3. For Action: Approval of Executive Session Minutes of February 15, 2017

Vice Chair Lilly requested a motion to approve the Executive Session
Minutes of the February 15, 2017 meeting. It was moved by Commissioner Silva,
seconded by Commissioner Adler, and unanimously carried to approve the Executive
Session Minutes of the February 15, 2017 meeting.

B. Executive Director and Legal Counsel’s Report

The EDLC informed the Commission that the Kapalama Hale conference room had
recently been outfitted with new video conferencing equipment. She is now taking advantage of
the new technology and is visually presenting the EDLC report using a power point presentation
on the new technology instead of a written report.

1. Staff Work Reports Summary
The EDLC informed the Commission that overall, it was a busy month with the
financial disclosures and the lobbyists’ report filings. There would be a further report on these
statistics for the January-February periods.
Legal Clerk I played a large role in bringing all of the documents and forms to

completion and she was additionally tasked with compiling and graphing out EC statistics. She
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also assisted in creating and implementing Mindflash training, which had been launched to the
Legislative branch and received very good feedback.

The EDLC reported that EC MPA Intern Jack McDonald has been busy redrafting
EC guidelines, summarizing advisory opinions, and continues to research and develop draft
administrative rules. EC’s Po‘okela Fellow Joseph Pagkalinawan continues to assist the Legal
Clerks with financial disclosures and lobbyists forms, as well as updating and redesigning the
website.

The EDLC reported that Investigator Yonamine continues to manage her case
load and is developing a standardized process for case intake and management using flow charts.
The majority of the investigator’s time was spent on resolving complaints.

The EDLC reported that the ALC continues to conduct a variety of work:
developing training, handling cases, developing case management processes and managing other
ongoing administrative responsibilities.

Vice Chair Lilly asked if the ALC’s administrative work was decreasing over
the last several months. The EDLC responded that the ALC consistently spends approximately
40-50 percent of her time in administration. A lot of time is spent in meetings and working on
developing and documenting processes for the Commission.

2. Statistics — Complaints, Requests for Advice

The EDLC directed the Commission to the slide showing Statistics — Complaints.
The slides showed first and second quarter statistics from FY 2017. She noted various
comparisons between statistics for FY 2016 and FY2017.

The EDLC reported that there was still a backlog of 64 cases, and that it had
fluctuated anywhere between 58 and 64 between October 2016 to the present.

The EDLC directed the Commission to the Financial Disclosures statistics and
stated that the City Clerk’s Office received 71 forms from councilmembers, mayor, and cabinet
members and the Ethics Commission received 568 forms from exempt employees and officers,
including board and commission members. She stated that the goal is to have board and
commission members file electronically next year.

The EDLC also stated that as of March 1 there were 24 board and commission
members who were delinquent in their filing. She stated that the office sent a memo to the
Managing Director requesting that he direct the delinquent board and commission members to
file their disclosures. The EDLC confirmed the procedure per Commissioner Amano’s request
and also stated that if board and commission members still did not file their forms after the
Managing Director directs them to do it, the EC would issue notices of hearing for violations.
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Commissioner Amano asked if the forms were monitored automatically or
manually. The EDLC responded that for board and commission members, it was still largely a
manual process to track, review, and identify delinquent filers. But, city employees’ filings are
monitored electronically.

Commissioner Amano also asked who reviewed the forms for completion and/or
substance. The EDLC responded that the legal clerks review forms for completion and the
attorneys review for substance. If the attorneys found any potential or actual conflicts of interest,
the forms would contain the attorney comments and the filer would be notified.

Commissioner Amano asked if the clerks used a checklist to review the form for
completion. The EDLC responded that staff would debrief on the entire process to identify
problems such as check boxes to indicate the type of filing and make the form more intuitive.

Commissioner Amano asked if the clerks contacted filers by letter for incomplete
filings. The EDLC stated that the legal clerks follow up via phone call, asking the filer for
authorization to check-off the boxes on their behalf, and then initial and date the correction.

Commissioner Amano asked how the forms were tracked. The EDLC responded
that there is an automatic trail created by e-filers. For paper filers, the forms are manually
tracked. She stated that improvements could still be made with the process and she would look
to the Po’okela intern for assistance.

The EDLC explained that lobbyists filed their hard copy registrations and annual
reports with the office in January and February. She informed the Commission that the goal is
to have them e-file next year and to revise the forms to make them more robust. This is the first
year that all lobbyists’ annual report filings were uploaded to the website, rather than having just
a list of registered lobbyists. As such, the office was able to provide information in response to a
UIPA request via information posted on the website.

Commissioner Adler asked if lobbyists and advocates were receptive to
e-filings. The EDLC responded that it was unknown at this time, but many lobbyists called to
inquire if e-filing is available.

The EDLC further informed the Commission that staff reviewed 915 documents
over the past two months consisting of both the financial disclosures and lobbyist filings. The
staff had to assist filers in the process with follow up phone calls or emails because they were

delinquent or incomplete. In sum, staff had a heavy workload in January and the first part of
February because the filings are in addition to the staff’s normal workload.

3. Budget
a. FY2017 Operating Budget — None
b. FY2018 Operating Budget Request — Budget Briefing, March 14, 2017

03.15.17 Open Session Minutes
Page 4



The EDLC informed the Commission that she presented the Commission’s
budget to the Council’s Budget Committee. The EDLC showed the Budget Committee all EC
positions created and funded, she noted that the position of Deputy Director Legal Counsel has
not yet been described and funded. She would describe and seek funding for this position next
year.

The EDLC informed the Committee that the office only had two of five
positions filled at the beginning of the fiscal year. In August both she and the ALC began
employment, and then in November Investigator Yonamine was hired. The Commission was
able to fill all five positions within five months.

The EDLC referred the Commission to the budget slide “Expenditures by
Type,” which showed a decrease in the current expenses budget because it would no longer
need to pay rent at Kapalama Hale. The Department of Facility Maintenance would handle rent
during the next fiscal year until the building becomes City-owned. The small increases in the
salary budget are for staff raises. All unions are negotiating new collective bargaining
agreements and by mid-April the collective bargaining increases should be known. Both the
State and City are bracing themselves for these fiscal impacts.

Commissioner Amano asked if it would impact the EC, and the EDLC
responded that getting funding in future years for additional positions may be difficult. She
further stated the Committee did not ask her about the unexpended contract monies for this fiscal
year. She plans to encumber these funds before the end of the fiscal year. Commissioner Lilly
commented that the EC would not want to lose those monies, and the EDLC agreed. She also
explained that if the Committee wanted to cut our budget, they would likely consider eliminating
lapsing funds.

4. Ethics Training Program

The EDLC reported that staff used the EC’s 50 Mindflash licenses to continue
with pilot program training for the legislative branch agencies of the city, including the City
Clerk, Office of Council Services, and the Office of the City Auditor. The EDLC further stated
that staff has received positive feedback regarding the training. She further explained that this
pilot program enables us to receive comments on the substance of the training and delivery
method while we are waiting for the Department of Information and Technology (DIT) to finish
its training application.

The EDLC also reported that the ALC and Legal Clerk | worked hard to develop
the board and commission member training program. They tailored the base EC training for
board and commission members. She also mentioned that it contained a video from the U.S.
Office of Government Ethics, which specifically addressed issues that board and commission
members may face.
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Franklin “Don” Pacarro, Liquor Commission Administrator, agreed to allow the
EC to conduct board and commission pilot program training on the Liquor Commissioners. The
EDLC stated that she also would like to test the 45 minute board and commissioner training
program on the EC.

The EDLC further informed the Commission that the goal for FY2018 is to train
all City employees and officers, approximately 5,000 via desktop and 4,500 via classroom. DIT
would assist with auto-scan fill-in-the-bubble type forms for the classroom setting, which would
evidence that those employees attended the training and completed the quiz and survey.

Commissioner Adler asked the EDLC if there was any prior history of data or
evidence that would show that the training was being well-absorbed, and the EDLC responded
that she didn’t think there was any data. Commissioner Adler replied that it would be a good
benchmark if there were data. The EDLC replied that once they complete the training, there are
opportunities to score 100 percent on the quiz although that is not necessarily a clear indication
of how much the training was being absorbed.

5. Charter Amendment Question No. 2 — Legislation to Conform ROH Sec. 3-6.4
Drafted

The EDLC stated that COR s responsible for updating the Charter by
incorporating 2016 amendments. EC staff has drafted legislation to conform the related
ordinances to the new Charter language.

6. Audit— None

7. Legislation — Discussion of Circumstances Under Which the Ethics Commission
Might Testify on Legislation

The EDLC explained that the now-dead emoluments bill that prohibited the
Mayor and Governor from having a second job raised this question for discussion. Vice Chair
Lilly stated that last month he met with the Executive Director of the State Ethics Commission.
He said that the State EC views itself as the subject matter experts on state ethics laws and as
such, they discuss parameters of legislation on ethics issues. Similarly, the city’s EC is
theoretically the subject matter expert on city ethics laws and should also be able to discuss
legislation on city ethics issues. Vice Chair Lilly asked if this agenda item could be discussed
during strategic planning, since it is a policy issue. Some of the items to discuss would include:
under what circumstances the EC should testify, does the EC need a consensus for approval of a
position, who should testify, and could individual EC members speak in their capacity as private
citizens.

Commissioner Adler confirmed that this issue could be discussed during strategic
planning. He also informed the Commission that he had a specific proposal on how to move
forward procedurally with strategic planning in light of the difficulty in getting everyone
together. This proposal would be discussed later in the meeting.
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Vice Chair Lilly agreed and responded that historically the former EDLC would
testify sometimes and the Commission was only aware of the testimony after the fact. The
former EDLC may have been taking a position on legislation that the EC hadn’t discussed.
Therefore, it’s important for the Commission to establish a policy for future testimony.

The EDLC suggested that if the EC could not meet in time to reach a consensus
on pending legislation, the EC could submit written testimony informing legislators that the
Commission is aware of the particular measure, they have not been able to meet and discuss, and
that it would be taken up at the next Commission meeting. The written testimony would act as a
place holder and would also give the Legislature notice that the Commission was aware of the
measure.

Vice Chair Lilly confirmed to the EDLC that he wanted her to add legislation
testimony to the strategic planning session. Commissioner Adler stated that during the strategic
planning sessions, the EC should categorize high or low priority issues that would be
encountered over the next couple of years. Then, the EC should address the most immediate
issues first.

C. Rule-Making — None

D. For Discussion: Whether Revised Charter of Honolulu (RCH), Section (Sec.) 11-103
Requires Elected City Officers and Employees to Disclose Campaign Contributions?

Vice Chair Lilly asked if Dr. Dudley would be testifying on I1.D. and Il.E., and Dr.
Dudley confirmed.

Dr. Dudley thanked the Commission for the opportunity to testify, and stated that
he believes candidates should be required to disclose campaign contributions under RCH Sec.
11-103.

Dr. Dudley proposed that elected officials should disclose the total amount of
campaign contributions received from special interest groups, who directly profit from legislation
such as developers, landowners, unions, realtors, and construction companies, and the percentage
of campaign contributions received from special interest groups compared to the total amount of
contributions received for the election period. He also suggested that the disclosures could be
grouped according to special interest groups supporting certain legislation. Dr. Dudley further
stated that disclosure should be consistent and made public.

E. For Discussion: Whether RCH Sec. 11-103 Requires Elected City Officers
and Employees to Disclose Independent Expenditures Made by Noncandidate
Committees or Super PACs for the Benefit of the City Officer or Employee?

Dr. Dudley informed the Commission that super PACSs in reality don’t make
expenditures independently of the candidate because many of the super PACs are shell
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organizations for other organizations who do make direct campaign contributions to candidates.
For example, PRP is a subsidiary of the Hawaii Regional Council of Carpenters which is also
known as the Hawaii Carpenters Market Recovery Program Fund.

Commissioner Suemori asked for confirmation that Dr. Dudley wanted candidates to
disclose that an entity is contributing to the candidate and that the same entity is also contributing
to a super PAC and the super PAC is contributing to the same politician. Dr. Dudley responded
that he wants the politician to disclose the super PAC money because it’s coming from people
who have also given him money directly.

Dr. Dudley began to discuss RCH Sec. 11-102.1(c) as a way to get around the
holding in the U.S. Supreme Court case of Citizen United because 11-102.1(c) prohibits the
candidate from having the financial interest that is in conflict with city duties as opposed to
regulating what organizations can give to candidates. Dr. Dudley thinks that there needs to be
another way to get people elected, instead of giving them campaign contributions.

Vice Chair Lilly informed Dr. Dudley that the Commission had already addressed
conflicts under RCH Sec. 11-102.1(c) and the EC already decided that campaign contributions
did not cause a financial conflict of interest because it is expressly excluded from the section.
Vice Chair Lilly further stated that Dr. Dudley could not discuss this new topic because it was
not on the agenda and there was no public notice that this item would be discussed. But, Dr.
Dudley could request to put the issue on the agenda for a future meeting.

Commissioner Suemori asked for confirmation that Dr. Dudley was addressing
disclosure of super PAC campaign contributions to candidates or independent expenditures made
for the benefit of candidates. Dr. Dudley clarified that he was discussing donations and not
expenditures.

Commissioner Adler asked if there was a public disclosure of who contributed money
to the super PACs. Dr. Dudley responded that super PACs needed to declare contributions. Vice
Chair Lilly asked if it was documented. The ALC referenced her materials from last month’s
meeting and responded that the information was disclosed in the Noncandidate Committee
Report Schedule A, filed with the Campaign Spending Commission. Vice Chair Lilly stated that
money contributed to a super PAC for various expenditures is co-mingled with money from other
contributors. The super PAC decides where the money should be spent and it is unknown
whether any contributor is included in making the decision.

The ALC directed the Commission’s attention to the Noncandidate Committee Report
Schedule B.1. Contributions to Candidates from the super PAC and Schedule B.2. Expenditures
made by the super PAC. Vice Chair Lilly stated that the question is whether an expenditure by a
super PAC that either supports or opposes a particular candidate triggers the disclosure
requirements of RCH Sec. 11-103, and Dr. Dudley agreed.

Vice Chair Lilly informed the Commission that more discussion was needed and that
there were two ways that the Commission can pursue the issue: issue an advisory opinion and/or
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engage in rulemaking. Rulemaking is a long and lengthy process, but the rule has the force and
effect of law, whereas an advisory opinion does not.

Vice Chair Lilly concluded that further discussion with legal counsel is needed about
the legal issues involved.

Vice Chair Lilly requested a motion to move into executive session. It was
moved by Commissioner Silva, and seconded by Commissioner Suemori, and unanimously
carried to approve the motion to move into executive session.

RETURNED TO OPEN SESSION AT 1:21 P.M.

Vice Chair Lilly asked for a motion that counsel draft proposed language for a
rulemaking discussion at the next meeting, words to the effect of: when the receipt of
campaign funds by an elected official or the expenditure of campaign funds by a super
PAC which benefits an elected official constitutes the possession or acquisition of such an
interest by an elected official as might reasonably tend to create a conflict with the public
interest, that official is obligated to make a full disclosure in writing to the official’s
appointing authority or the council pursuant to RCH Sec. 11-103.

Commissioner Amano informed the Commission that she supports the motion and
she would like part of their discussion to be about legislation, which needs to be defined. Vice
Chair Lilly responded that if they discuss the proposed rule, all of the people that have an interest
in this issue including lobbyists, elected officials, or members of the public can provide input.
Commissioner Adler agreed that they need a discussion and that it could be queried.

The ALC explained that the EC needs to do formal administrative rulemaking
pursuant to the Hawaii Administrative Procedures Act, HRS Chapter 91, for this issue because a
requirement to disclose campaign contributions is not clear under a plain reading of RCH Sec.
11-103. In other words, RCH Sec. 11-103 is not self-executing as to this requirement.

It was moved by Commissioner Adler, seconded by Commissioner Yuen, and
unanimously carried to approve the motion that counsel draft proposed language for
rulemaking.

1. Executive Session
A. For Discussion: Kealoha vs. Totto, Civil No. 16-1-1166 GWBC in the Circuit

Court of the First Circuit, State of Hawai‘i, and Civil No. 1:16-CV-16-00682
JMS-KSC in the United States District Court for the District of Hawai‘i

Vice Chair Lilly reported that the Commission conferred with its attorneys.

B. Independent Ethics Investigator Retained Due to Conflict of Interest — None
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IV.  Strategic Planning — Scheduling Discussion

The EDLC informed the Commission that there was an earlier discussion about the need
to form a permitted interaction group (PI1G), under HRS Sec. 92-2.5(b)(2), which would allow for
fewer than the whole Commission to meet and come up with an exposure draft and then bring it
back to the Commission with a recommendation.

Vice Chair Lilly asked how many members were needed for the PIG, and the EDLC
responded less than a quorum. Commissioner Adler suggested that the PIG consist of at least
two Commissioners, and also include the EDLC and ALC.

Vice Chair Lilly asked for a motion to establish a permitted interaction group,
pursuant to HRS Sec. 92-2.5(b)(2), to include Chair Marks, Commissioner Amano, and
Commissioner Adler, to develop a first draft of the strategic plan for the Commission’s
consideration. It was moved by Commissioner Adler, seconded by Commissioner Yuen,
and unanimously carried to approve the motion.

Vice Chair Lilly asked Deputy Corporation Counsel Yost of legal constraints of the PIG,
such as if one commissioner could not make it to the meetings. She responded that she believed
the PIG could still meet without the member. Also, the PIG could not make any decisions, only
recommendations that would be forwarded to the entire Commission.

Commissioner Amano asked Vice Chair Lilly if they could again acknowledge
Commissioner Yuen’s service to the Commission. Vice Chair Lilly officially thanked
Commissioner Yuen and Commissioner Yuen thanked the Commissioners as well.

V. ADJOURNMENT

Vice Chair Lilly requested a motion to adjourn the meeting. It was moved by
Commissioner Amano, seconded by Commissioner Adler, and unanimously carried to
approve the motion to adjourn the meeting.

The meeting concluded at 1:33 p.m.
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